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FINANCIAL STRATEGIES
Smart use of fiscal planning & action

This month, we are going to start a 
two-part series on leasing versus owning, 
not with a focus on automobiles but rather 
on real estate. In this month’s column, we 
will focus on some of the subjective fac-
tors involved in this decision, while next 
month we will focus on a more objective 
way to evaluate these alternatives.

Leasing is a means of obtaining the 
physical and partial economic use of a 
property for a specified period without 
having to obtain an ownership inter-
est. In exchange for this right to use 
the property for a specific period of 
time and under specific conditions, the 
tenant agrees to pay rent. As with any 

other business decision, there are certain 
advantages and disadvantages to leasing. 

Advantages of leasing

Availability of cash – Lease arrange-
ments usually have fewer restrictions as 
compared to loan agreements and thus 
provide a form of flexible financing. They 
also help a business owner avoid a large 
initial capital outlay that could otherwise 
be used to invest in their core business.

Additional tax deductions – Since lease 
payments are fully tax deductible and 
reflect rent paid for both the land 

Rent to Own

G rowing up as a child in the 1970s meant that I watched a lot of 
television. I was a car freak at a very early age and would always 

pay particular attention any time a commercial aired for a new car. 
Looking back at this now, two things stand out. First, aside from 
Ricardo Montalban touting the rich Corinthian leather of the new 
Chrysler Cordoba, I can’t recall all that many auto commercials 
actually airing – certainly not to the extent that they air today. And 
second, I don’t ever recall seeing any commercials focused on leasing. 
In fact, I never even heard of an auto lease until the mid-1980s. 
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FirstEnergy 
Stadium
$125 million facility modernization 

revitalizes gameday experience 

for Browns fans
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environmenta
l issues

 Anyone who owns 

commercial property or is 

thinking of entering into 

a real estate transaction 

could be affected. Even if 

you plan on simply upgrad-

ing, expanding or rezoning 

existing property, your 

development plans should 

take into account the 

potential impacts of the 

proposed rule.

Government’s ever-

expanding jurisdiction

The CWA prohibits the 

discharge of any pollutant 

by dumping or filling in “navigable 

waters” without a permit from the 

Army Corps of Engineers. “Navigable 

waters” is defined as “waters of the 

United States.” Over time, the Corps 

and the courts have stretched the 

meaning of that phrase to include 

areas bearing very little resemblance 

to traditional bodies of water, such 

as man-made ditches and intermit-

tently flowing storm drain systems 

and culverts, resulting in expensive 

and time-consuming legal hurdles for 

landowners and developers. 

In 2006, the Supreme Court 

attempted to rein in the government’s 

expansive regulation of wetlands 

under the CWA. In Rapanos v. United 

States, 547 U.S. 715, a five-justice 

majority of the Court found that 

the Sixth Circuit had applied the 

wrong standard in reviewing the 

Corps’ decisions that certain wetlands 

were subject to the CWA. However, 

the justices could not agree on the 

correct standard. Four justices in 

the majority argued for less regula-

tion under the CWA, so that only 

“relatively permanent, standing or 

continuously flowing” bodies of water 

“forming geographic features,” such 

as streams, oceans, rivers and lakes 

would be covered, but intermittent 

or ephemeral channels where water 

flows only periodically would not be. 

Conversely, the fifth justice in the 

majority, Justice Kennedy, disagreed. 

He believed the CWA should be 

given a broader interpretation using 

a case-by-case determination as to 

whether a particular wetland bears 

a “significant nexus” to traditional 

navigable waters. 

The proposed new rule

In the eight years that followed 

Rapanos, courts have struggled to 

determine how to apply the Justices’ 

different tests. EPA and the Army 

Corps have promised repeat-

edly to issue a new rule that 

would clarify the standard 

for identifying jurisdictional 

waters under the CWA. 

Unfortunately, the proposed 

rule issued on March 25 of 

this year may add to the 

confusion, rather than elim-

inate it. 
Among other things, the 

proposed rule adds sev-

eral categories of waters 

that may be regulated as 

jurisdictional, including 

“tributaries” of traditional 

navigable waters, wetlands 

“adjacent” to those tributaries, and 

other “adjacent” waters. It also con-

tains expansive definitions of certain 

key terms, such as “tributary,” “adja-

cent” and “neighboring” (used in the 

definition of “adjacent”). In addi-

tion, the proposed rule delineates a 

category of waters that would be con-

sidered jurisdictional based on their 

relationships to other waters, using 

the “significant nexus” concept from 

Rapanos. A “significant nexus” would 

exist when “a water, including wet-

lands, either along or in combination 

with other similarly situated waters 

in the region… significantly affects 

the chemical, physical, or biological 

integrity of” a traditional navigable 

water, interstate water, or the territo-

rial seas.

What is the likely impact?

Although EPA claims the proposed 

rule simply “clarifies” its existing 

EPA’s Controversial Rule Clarifying CWA Jurisdiction Could Negatively 

Impact Most Commercial Property Owners

By John Heer and Leslie Wolfe

U.S. EPA and U.S. Army Corps of Engineers recently proposed a far-reaching new rule defining 

“waters of the United States” under the federal Clean Water Act (CWA). Real estate experts 

have referred to the new rule as the most sweeping change in a generation to the rules governing 

CWA jurisdiction.

John Heer
Leslie Wolfe
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Spotlighting the professional service providers 

behind successful construction projects
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Cast

Developers will most often 

convey the parcels either by long-

term ground lease or outright sale 

to the end user.

Legal subdivisions
From a developer’s perspec-

tive, it may be necessary for the 

outparcel to be legally subdi-

vided from the larger shopping 

center parcel as a condition of 

sale to the end user. If a devel-

oper knows in the initial stages 

of development that it is likely 

to sell off one or more outpar-

cels, it would be wise to create 

the separate parcels early in the 

development process. Such a 

pro-active approach is particu-

larly important in jurisdictions 

with time-consuming subdivi-

sion processes. The sub-dividing 

of the outparcel from the large 

shopping center could expedite 

subsequent sales of any such out-

parcels created.
Alternatively, the 

developer may require 

the end-user to cause the 

parcels to be subdivided; 

however, the developer 

will need to remain 

involved and aware of 

the subdivision plans 

to ensure the outparcel 

conforms with local zoning and 

setback requirements, as well as the 

overall plan of the shopping center. 

Equally important for the devel-

oper is to ensure that outparcel 

plans independently meet or exceed 

applicable parking requirements 

without infringing upon or making 

use of parking spaces allocated to 

the shopping center on the whole.

Recorded documents
Once subdivided, the respec-

tive obligations of the developer 

and the parcel owner (or ground 

lessee) will likely be governed 

by a Reciprocal Easement 

Agreement (an “REA”). The 

REA will set forth each party’s 

obligation for matters such as 

access, utilities, maintenance 

and insurance. In addition, 

the developer may also look to 

impose certain operating and 

building restrictions upon the 

outparcel within the REA, 

including height restrictions to 

ensure any building constructed 

thereon will not block the vis-

ibility or signage of the shopping 

center’s tenants. 
The developer may also look 

to limit the number of tenants or 

users of the lot. If the outparcel 

is not restricted to a single user, it 

could be developed into a multi-ten-

ant strip-center that could eventually 

compete with the larger 

shopping center for small 

shop tenants. Finally, the 

developer would likely look 

to include architectural 

and signage standards for 

the outparcel, so it con-

forms with the shopping 

center, ensuring a more 

uniform appearance.
An often-overlooked REA pro-

vision for developers to consider 

Plan Ahead & Negotiate Wisely to Maximize Value of Shopping Center Outparcels

By Megan C. Zaidan, Esq.

Walter | Haverfield LLP

Outparcels – small lots on the periphery of a retail center – allow developers to create added value 

to shopping centers. Outparcels are often utilized by banks or restaurants, as outparcels are more 

attractive to these users based on the increased visibility and ability to add specific features, such as 

a patio or drive-thru, which are important to the user’s business. 

Megan C. Zaidan, Esq.

From a developer’s perspective, it may be 

necessary for [an] outparcel to be legally 

subdivided from [a] larger shopping center 

parcel as a condition of sale to the end user.
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Garnering the most buzz, Geis unveiled The 9, the massive $170 mil-lion project in downtown Cleveland that incorporates the Cuyahoga County Administrative Headquarters, The Metropolitan hotel, apartments, offices and entertainment venues. But while Geis was creating a buzz in Northeast Ohio, the company also completed a major project in Fremont, California: an $80 million, 280,000-square-foot diagnostics facility 

for Thermo Fisher Scientific, a Boston-based multinational, biotechnology product development company with rev-enues of $17 billion. In fact, nearly 60% of the construction work Geis Companies currently has underway is outside of the state of Ohio, touching markets in Massachusetts, New York, South Carolina, Florida, Texas, Pennsylvania, California and even Mexico.The Fremont project was a consolida-tion of three business units for Thermo 

Fisher Scientific in the East Bay region of California, prompted by the expira-tion of existing leases in 2014. The new Niche Diagnostics Center of Excellence houses the company’s clinical diag-nostics business with more than 500 employees working on next-generation assays for therapeutic drug monitoring, drugs of abuse screening and other ready-to-use tests.“[Thermo Fisher Scientific] is com-mitted to making investments in R&D 

Expanding OpportunityGeis Companies hits the road to build $80 million Thermo Fisher Scientific facility 

By	Dan	Maurer		|		Photos	by	Marco	Zecchin/Image	CenterT he Geis Companies has been busy in Northeast Ohio in 2014. Within the past 12 months, the 

Streetsboro-based company completed a 110,000-square-foot medical device facility for AMT in 

Brecksville, a 75,000-square-foot call center for Panther Logistics in Medina and a 90,000-square-foot 

aluminum dye casting facility in Twinsburg for General Dye. It finished a 12,000-square-foot office 

building for Firefighters Community Credit Union in Cuyahoga Heights, plus a 40,000-square-foot 

service center addition for Steel Warehouse of Ohio. More recently, the company also completed 

Hofbräuhaus Cleveland.

Reprinted with permission from Properties | July 2014

Construction Trades
C o m m i t t e d  t o  C r a f t s m a n s h i p

Largely responsible for that crafts-
manship today is the International 
Masonry Institute (IMI). Headquartered 
in the James Brice House in historic 
Annapolis, Maryland, the institute 
also has regional offices around the 
country. Northeast Ohio is served by 
a 36,000-square-foot regional office in 
Hudson, Ohio.“We’ve also recently opened a 

32,000-square-foot regional office in 
Cincinnati to serve the southern area of 
our district,” says Ken Kudela, director 
of the Ohio – Kentucky Administrative 
District Council. “We’ve just completed 
our second year of operation there.” 

The IMI is a well-conceived alli-
ance between the International Union 
of Bricklayers and Allied Craftworkers 
(BAC) and the signatory contractors 
who want to promote the highest qual-
ity standards of masonry construction. 
The institute offers training at all levels 
for craftspeople, specialized professional 
and continuing education for contrac-
tors, and free technical assistance to 
architects, designers and anyone else 
desiring to build with masonry. Today, masonry crafts mean not only 

brick and mortar, but also include stone, 
marble, block, tile, terrazzo, plaster and 
cement, both for restoration and new 
construction. While the typical 
masonry products are important, 
the institute also focuses on rain 
screen wall systems, veneers, 
insulated concrete forms, air bar-riers, grouts and hybrid masonry 

designs. Pre-fabricated and pre-stressed masonry systems are also 
some of the newer systems the 
craftsman and contractor need to be 
familiar with. Before IMI students even set foot on 

a worksite, they have the opportunity 

to attend an extensive pre-apprentice 
program, which introduces them to the 
craft and to jobsite safety. “Our program gives these new people 

eight 40-hour weeks of orientation,” 
Kudela says. “This accomplishes two 

things. First, it gives them a chance to 
see if our trade is a good fit for them. 
Secondly, they get to learn the basic 
skills of the trade, as well as the lingo. 

When they show up for their first day of 
work, they are prepared to be a knowl-
edgeable, productive and safe member of 
the workforce.“This year we graduated 21 from the 

pre-apprenticeship program and within 
two weeks, 19 of them are already 
employed. We expect the other 
two to start work very soon as 
well. With our regular appren-tice program, we have 130 in 

Cleveland and 70 in Cincinnati. 
We also offer specialty train-ing at the John Flynn Training 

Center in Maryland.” As students continue their appren-
ticeship, IMI offers training in both 
traditional and state-of-the-art meth-
ods and materials. Not only do they 

Rock Solid Training from IMIInternational Masonry Institute lays solid foundation for lifelong craft development

By Doug Bardwell  |  Photos courtesy of International Masonry InstituteF or centuries, people have appreciated the strength, the beauty and the longevity of masonry 

construction. But what most people don’t see is the talent that crafted that wall, that arch 

or that stadium.

RAISING OPPORTUNITY Not only do IMI students learn the art of masonry construction in a 

hands-on setting, but they can also cross-train to become foremen, superintendents, instructors 

or even contractors. 

LEED Building BlocksIf a project is seeking LEED accreditation, masonry materials can be an 

integral part of the point system. Up to 52 LEED points are obtainable by use 

of the IMI LEED checklist, available by emailing GreenMasonry@imiweb.org. 

Versions are available for both the US and for Canada. Masonry plays a role in 

multiple secondary LEED categories: Sustainable Sites, Energy & Atmosphere, 

Materials & Resources, as well as Indoor Environmental Quality. –DB

Make a Great IMpressIon WIth CustoM reprInts!
Did you know you can order custom reprints of articles originally published in Properties? Imagine the impact of a customized publication 
– a profile on your company or a project with which you were involved – that can be distributed to your existing and future clients. 
Powerful, personalized, timeless & affordable, reprints are a proven, effective marketing tool to build your business.  

Call 216.251 .0035 today for a free quote!
powerful • personal • timeless • remarkably affordable
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and improvements, the user can deduct 
the full cost of the rent paid. In an 
ownership scenario, the cost recovery 
deduction is only applicable to the 
improvement portion.

Source of financing – For small or margin-
ally profitable businesses, leasing may be 
the only available alternative. Landlords 
are typically much more lenient in 
terms of evaluating businesses’ credit-
worthiness, as opposed to a lender, who 
typically have higher credit thresholds.

Low risk of obsolescence/flexibility – Leasing 
can provide much greater flexibility if a 
user needs to expand or contract. It 
also provides more mobility if the user 
wants or needs to relocate. Finally, it 
can allow the tenant to be at a premier 
location that could otherwise be unaf-
fordable to own.

Focus – Leasing allows users to concen-
trate on their primary business without 
the distractions of operating and manag-
ing a real estate asset.

Disadvantages of leasing

Cost – For a firm with strong financials, 
good access to financing and the ability 
to take advantage of the tax benefits 
associated with ownership, leasing is 
often a more expensive alternative. 

Contractual penalties – If a leased prop-
erty becomes obsolete or otherwise not 
conducive to changes in the user’s busi-
ness, the tenant is legally obligated to 
continue paying the lease and may not 
cancel it without a penalty.

Appreciation – Leasing does not provide 
a benefit to the tenant if a property 
appreciates in value. In some instances, 
the tenant could actually be hurt by this 
in the form of a higher future rental rate.

Operational control – The user has no 
direct control over business amenities. 

Daus, You Know?
STILL SHOPPING last month, phillips edison 
added another cleveland-area shopping center 
to its portfolio, purchasing Shoregate Shopping 
center in eastlake. The cincinnati-based ReIT has 
made several purchases over the last few years, 
including the former parmatown Mall. –AP 
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The first floor restaurant in an office 
building could change format or com-
munal amenities such as conference 
rooms or workout facilities may be closed 
or leased for a profit. Changes in owner-
ship can also occur and, although the 
basic lease obligations of the landlord 
remain, the level of service can be less 
than originally enjoyed.

Owning is a means to obtain full use 
of a property as long as the user has an 
ownership interest. Owners are gener-
ally free to use the property as they wish, 

although they have to abide by local 
zoning ordinances as well as potential 
mortgage requirements.

Advantages of owning

Tax savings – The owner of a property is 
entitled to a tax savings associated with 
cost recovery as well as a deduction asso-
ciated with the interest of any real estate 
mortgage that is in place.

Appreciation – The owner of a property is 
entitled to all of the appreciation in value.

Income – If a portion of the property is 
rented to third party tenants, the income 
received can be used to pay the mortgage, 
fund the owner’s principal business or be 
used for other investments.

Control – The user has the freedom 
to operate the building as they see fit, 
again within local zoning ordinances 
and any mortgage requirements. 
Some owners may choose to spend 
lavishly on landscaping and building 
appearances while others may wish to 
keep expenses low. Ownership allows 
some degree of control over these 
types of costs.

Disadvantages of owning

Initial capital outlay – The required down 
payment needed to acquire a property 
may divert cash that could be used to 
finance the company’s operations or 
other investments. These types of activi-
ties often have a higher associated return 
as compared to the return associated 
with the real estate.

Financing – A company’s ability to secure 
a loan depends not only on its financial 
condition but also on the broader finan-
cial marketplace. 

Financial liability – A mortgage loan can 
affect the balance sheet by increasing 
the long-term debt for the user. 

Legal compliance and risk – Owners must 
comply with changes in laws or zoning, 
which can be both unforeseen and 
costly. Other risks including potential 
damage, physical obsolescence and the 
inability to sell for a preferred price and 
at a preferred time.

Inflexibility – The building may be too 
large or too small for a user and right-siz-
ing it can be costly and time-consuming.

As you can see, the decision to lease 
versus own is not very clear-cut and is 
affected by a variety of factors. Next 
month, we will discuss a much more 
objective, financially based approach. 

Alec Pacella, CCIM, senior vice president at NAI 
Daus, can be reached by phone at 216.455.0925 
or by email at apacella@naidaus.com. You can 
follow him on twitter @dausyouknow or on his 
blog at http://blog.sbequitiesinc.com.
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Schill Grounds Management has been a trusted provider  
of commercial landscaping and snow removal services to premier  

properties in Northern Ohio for 20 years.

Now, we’re pioneering the use of sustainable  
business practices and products.

From propane-powered equipment to bio-nutritional fertilizers to  
reduced pesticide use, Schill delivers earth-friendly solutions that protect  

the planet and your property – without costing more.

Find out how Schill can help you create 
healthy, green spaces for living, working, or 

shopping. Call us today.

5000 Mills Industrial Parkway  •  North Ridgeville, OH 44039  •  (440) 327-3030  •  schillgroundsmanagement.com

Retail | Commercial | Industrial | Condominiums
HOAs | Apartments | Hospitals | Assisted Living

• Grounds Maintenance & Landscaping
• Snow & Ice Removal Services
• Sustainable Landscaping Re-Design/Planning
• Custom Grounds Maintenance Plans to Reduce Costs Over Time.
• Improvement of Curb Appeal 
• Reduce Liability with Safe Environmental Solutions.

Find out how Schill can help you create healthy green spaces for 
living, working, or shopping. Call us for a quote today!

5000 Mills Industrial Parkway 

North Ridgeville, OH 44039

(440) 327-3030 
schillgroundsmanagement.com
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Your best source for landscaping, snow removal & ice 
management services is Schill Grounds Management.    P


